UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-50503

UNI TED TEACHERS ASSOCI ATI ON | NSURANCE COWVPANY,
Pl ai nti ff- Count er - Def endant -
Appel | ee- Cr oss- Appel | ant,
VERSUS

MACKEEN & BAI LEY, INC. and W DUNCAN MACKEEN,
Def endant s- Counter-Pl ai nti ffs-

Third-Party Plaintiffs-
Appel | ant s- Cr oss- Appel | ees,

VERSUS

THE WH DBEE CORP., HOYT W VW DBEE, JR.,
AND DAVID M MORGAN,

Thi rd-Party Def endant s-
Appel | ees- Cr oss- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas

Cctober 10, 1996

Before LAY,” DUHE and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:
An insurance conpany filed this suit for breach of fiduciary

duties against its actuary. W hold that the actuary, because of

Circuit Judge of the Eighth Grcuit, sitting by designation.



the particular facts of his relationship with the conpany, was a
fiduciary, and that he breached his fiduciary duties to the
conpany. We hold, however, that the district court erred in
applying the usurpation of corporate opportunity doctrine to a
corporate fiduciary other than an officer, director or mgjor
sharehol der, and reverse and render the recovery based on that
theory. Oherwi se, we generally affirmthe findings and awards of

the district court.

FACTS
Davi d Morgan and Hoyt Wi dbee bought United Teacher Associ ates
| nsurance Conpany (“UTAIC’) in 1981.! In 1984, Duncan MacKeen? was
hired to provide actuarial services for UTAIC. MacKeen suggested
that UTAIC purchase blocks of business® from other insurance
conpani es which he believed possessed blocks of business wth

redundant reserves.*? MacKeen convinced UTAIC that certain

! The factual sunmary is drawn fromthe district court’s
findings of fact, United Teacher’s Associ ates v. MacKeen & Bail ey,
847 F. Supp. 521, 525-29 (WD. Tex. 1994), which we review for
clear error. Silnonv. Can Do Il, Inc., 89 F.3d 280, 282 (5th Cr
1996) .

2 Duncan MacKeen was a partner in the actuarial firm of
MacKeen & Bailey, Inc. (“MacKeen & Bailey”), a defendant in this
action.

3 Goups of simlar insurance policies owed by an insurance
conpany are known a “bl ocks of business.”

4 | nsurance conpani es nmai ntain funds to be used to pay cl ai ns,
both current and future. These funds are known as “reserves.” The
|l evel of reserves are determned by a conbination of factors
i ncluding state insurance regul ations. Reserve requirenents can
vary depending on the type of insurance policy, |ocation of
i nsureds, and other conditions. Actuaries use mathematical neans
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I nsurance conpani es were usi ng excessi vely conservative nethods in
calculating reserve levels, and that he could properly cal cul ate
the levels and elimnate the redundant reserves, which would free
capital for use in other profit-making activities. At first Mrgan
was skeptical of this plan because he could “not understand how
MacKeen coul d pull profits out of thin air by sinply recal cul ating
the reserves.” MacKeen, 847 F. Supp. at 526.

Nevert hel ess, Morgan, Wi dbee and MacKeen entered i nto an oral
agreenent whereby the three woul d recei ve equal shares of whatever
profits UTAIC realized from these acquisitions. Under this
arrangenent, Wi dbee and Morgan (through UTAIC) provided 100% of
the capital to finance the acquisitions while MacKeen provided his
time and actuarial expertise to |ocate blocks of business wth
overstated reserves and recal cul ate themafter UTAIC s acqui sition.

Between 1986 and 1989 UTAIC made several successful
acquisitions and reaped substantial profits. Morgan becane
di ssatisfied, however, that MacKeen was risking none of his own

capital, but was still receiving one-third of the profits. I n

to generate reliable predictions regardi ng cl ains, | osses prem uns,
and other information in order to determ ne the appropriate |evel
of reserves. Different insurance conpanies and actuaries use
different nethods in calculating reserve requirenents. Sone use a
nor e conservati ve approach whi ch keeps reserve |l evels high relative
to predicted clains, while others are nore aggressive, keeping
reserves as | ow as possible. Reserves that are in excess of the
anounts actually necessary to pay known and anticipated clains are
call ed “reserve redundanci es.” Wen an i nsurance conpany purchases
a bl ock of policies fromanother conpany it ordinarily acquires the
reserves attached to that bl ock of policies. If the acquired bl ock
of policies contains redundant reserves, the acquiring conpany can
recal cul ate the reserves. The anount of redundant reserves then
can be noved fromthe reserve category (which is a liability for
accounting purposes), to the surplus category (an asset).
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1989, Morgan, Wi dbee and MacKeen ended their oral profit sharing
arrangenent and MacKeen & Bail ey began receiving a $12,500 nonthly
retainer fee from UTAIC pursuant to a witten retainer agreenent
whi ch specified Texas |law as controlling between the parties.

In md-1991, another insurance conpany, National Foundation
Life (“National”), began experiencing regulatory pressure because
its capital was deened too |ow National estimated that an
increase of its capital and surplus to $6 mllion woul d appease t he
i nsurance regulators. To achieve this goal, National decided to
sell selected bl ocks of business. National began soliciting bids
for these blocks in July 1991. UTAIC was a prospective purchaser
and requested MacKeen to do an audit of National’s insurance bl ock.
After examning a particular block known as the “Heart/Cancer
Bl ock,” MacKeen advi sed Morgan and Whi dbee that its reserves were
between 50% and 75% redundant and that the block would be
profitable at a purchase price of up to $18 mllion. In late
August, Wi dbee offered National $13 million for the Heart/Cancer
Bl ock. Negoti ati ons between UTAIC and National stalled, but
National did not sell the block to another conpany.

In January 1992, Whidbee and MacKeen went to National
headquarters to re-evaluate the reserves. Wiile they were at
Nat i onal , Wi dbee gave perm ssion for National to talk with MacKeen
about retaining himto assess National’s rate increases. MacKeen

agreed to provide actuarial services for National. On January 22,



1992, following the visit to National, UTAIC offered National $10
mllion for the bl ock.

On January 27, 1992, MacKeen began eval uating the reserves in
the Heart/Cancer Block on behalf of National. UTAI C was still
under the inpression that MacKeen was nerely providing rate
increase calculations for National, and MacKeen did not notify
UTAI C that he was, instead, recalculating the reserves. Severa
counter-offers were made by each side during the next severa
weeks. On February 13, 1992, MacKeen submtted to National his
recal culation of the reserves in the Heart/Cancer Block which
created an additional $7.8 mllion in capital and surplus for
National. After this recalculation, negotiations ceased between
UTAI C and National for sale of the bl ock.

On March 1, 1992, MacKeen signed statutory filings as actuary
for both UTAIC and National. Approxi mately two weeks l|ater, on
March 13, 1992, MacKeen began purchasi ng stock shares i n West bri dge
Capi tal Corporation, the parent conpany of National. At this tineg,
the market was not aware of the $7.8 mllion increase in capital
and surplus and its i npact on Westbridge Capital’s stock value. On
March 31, National nade public the data which showed the $7.8
mllion increase. After the publication Wstbridge Capital’s stock
val ue rose to $8. 25 per share. MacKeen testified that he purchased
46, 300 shares of stock at the average price of $3.50 per share. By
t he sumrer of 1992, he had becone the owner of a significant vol une

of stock in National’s parent conpany.



In March 1992, MacKeen told Whidbee that he had hel ped
National to reduce its reserve redundancy. He also told Wi dbee
that he had bought nunerous shares of Westbridge Capital stock
Upset by this news, Wi dbee i mediately called Mrgan, who wanted
to fire MacKeen imedi ately. After further reflection, however,
Morgan and Whi dbee decided that it would be wiser to keep MacKeen
on retainer, as he was critical to several pending transactions.

In May 1992, UTAIC considered the purchase of a Medicare
suppl enment bl ock of business owned by the Anmerican Integrity
| nsurance Conpany. After visiting the conpany, MacKeen told
Wi dbee that the bl ock of business was worthless. MacKeen t hen
contacted John Scott, the individual who brokered t he unsuccessful
UTAI C/ Nati onal deal MacKeen told Scott that National mght be
interested in the Anerican Integrity block of business. McKeen
and Scott had an arrangenent, unbeknownst to UTAIC or National
wher eby MacKeen woul d receive a comm ssion from Scott if National
purchased the American Integrity block of business. |f, however,
UTAI C purchased t he bl ock, MacKeen woul d not receive a conm ssion.
In August 1992, MacKeen exam ned the Anmerican Integrity block
again, this tine for National. He told the conpany that it was a
good buy and, in Septenber, National purchased the block from
Anmerican Integrity, with Scott brokering the deal. I n Cctober
1992, Scott gave MacKeen a $30, 000 conmi ssion for brokering the

transacti on.



PROCEDURAL BACKGROUND

UTAIC filed suit against MacKeen and his actuarial firm
MacKeen & Bailey, Inc., in Texas state district court. The case
was renoved to federal court under diversity jurisdiction. UTAIC
all eged that MacKeen’s conduct with respect to the Heart/ Cancer
Bl ock and Anerican Integrity transactions constituted breaches of
fiduciary duties, tortious interference with prospective business
and contractual rel ationships, and fraud. UTAIC al so all eged that
MacKeen breached or repudiated the retainer agreenent and that
UTAIC had no obligation to continue retainer disbursenents.
MacKeen counterclainmed, alleging that UTAIC s failure to pay the
$12,500 nmonthly retainer fee after Decenber 1992 was a breach of
the retai ner agreenent, a breach of UTAIC s duty of good faith and
fair dealing, and fraud.

Foll ow ng a bench trial, the district court found for UTAIC on
its clains regarding the Heart/Cancer Bl ock. Specifically, the
district court found that a fiduciary relationship existed between
MacKeen and UTAIC, which MacKeen breached by recal cul ating the
bl ock for National. The district court found, however, that the
confidential relationship ended in March 1992 when Wi dbee | ear ned
of MacKeen's actions, prior to the Anerican Integrity transaction.
Therefore, the district court found that MacKeen did not breach a
fiduciary duty to UTAICin his dealings with the Anerican Integrity
purchase. The district court found that the |osses to UTAIC for
t he Heart/ Cancer Bl ock were $240, 000 and found MacKeen and MacKeen

& Bailey jointly and severally liable for this anount. The



district court also ordered MicKeen to personally pay UTAIC
$219, 925, the amount he profited fromthe Westbridge Capital stock
purchases. The district court further found MacKeen and MacKeen &
Bailey jointly and severally liable to UTAIC for $250,000 in
exenpl ary damages. ®

Finally, the district court found that UTAIC breached the
retai ner agreenent by not paying the nonthly retainer fromJanuary
t hrough Cctober 1993. Thus, MacKeen & Bail ey was awar ded $125, 000.

MacKeen and MacKeen & Bailey appeal the judgnent of the

district court, and UTAIC filed a contingent cross-appeal.

DI SCUSSI ON
Breach of Fiduciary Relationship
Whet her a Fiduciary Relationship Existed
Under Texas law, certain relationships are fiduciary as a
matter of |aw. For exanple, attorney/client, principal/agent, and
partners. Lee v. Wal-Mart Store, Inc., 943 F. 2d 554, 558 n.7 (5th
Cr. 1991); Texas Bank & Trust Co. v. Moore, 595 S. W2d 502, 507

(Tex. 1980). CQutside these specific relationships, Texas courts

> The district court held that because MacKeen breached his
fiduciary duty, “it is inplicit that he conmtted constructive
fraud and violated his duty of good faith and fair dealing.”
MacKeen, 847 F. Supp. at 534. Therefore, the district court did
not address those cl ains separately. The district court al so found
t hat MacKeen did not commt actual fraud, tortious interference, or
breach the retainer agreenent. UTAI C does not appeal these
fi ndi ngs.

The district court dism ssed MacKeen’s and MacKeen & Bailey’s
counterclains for breach of duty of good faith and fair dealing and
fraud. This dismssal is not appeal ed.
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determ ne whether a fiduciary rel ationship exists on a case by case
basi s. Thi gpen v. Locke, 363 S.W2d 247, 253 (Tex. 1962). A
fiduciary relationship “exists in all cases in which influence has
been acquired and abused, in which confidence has been reposed and
betrayed. . . .” More, 595 S.W2d at 507. “It exists where a
special confidence is reposed in another who in equity and good
conscience is bound to act in good faith and with due regard to the
interests of the one reposing confidence.” 1d. I f the extent,
nature and duration of the relationship is such that one party has
becone “accustoned to bei ng gui ded by the judgnent or advice of the
other, or is justified in placing confidence in the belief that
such party would act in its interest,” then a confidential
relati onship exists. Thonpson v. Vinson & El kins, 859 S.W2d 617,
624 (Tex. App.--Houston [1st Dist.] 1993, no wit). The Texas
Suprene Court has nade cl ear, however, that “nere subjective trust
alone is not enough to transform arns length dealing into a
fiduciary relationship . . . businessnen generally trust one
another and their dealings are frequently characterized by
cordiality.” Thigpen, 363 S.W2d at 253.

The existence of a fiduciary relationship is a question of
fact, Floors Unlimted, Inc. v. Fieldcrest Cannon, Inc., 55 F.3d
181, 188 (5th G r. 1995), which we review for clear error. Silnon
v. Can Do Il, Inc., 89 F.3d 280, 282 (5th Gr. 1996).

The district court found that:

For seven years . . . MacKeen had served as the
only actuary for UTAIC. During that period, Mrgan
and Wi dbee devel oped a great deal of trust and
confidence in his work. They risked substanti al
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anounts of capital on the accuracy (or creativity)
of his reserve recal cul ations and the soundness of
his advice. Widbee testified he relied primrily
on MacKeen’ s spreadsheets when drafting acquisition
offers as he was not an actuary and did not have
the expertise of McKeen. MacKeen testified that
prior to January of 1992, he had perforned reserve
recal cul ations for UTAI C between 80 and 100 ti nes.
Undoubtedly, the extent, nature, and duration of
MacKeen’ s enpl oynent wth UTAIC created a
confidential relationship between UTAIC, MacKeen

and MacKeen & Bail ey, Inc.

MacKeen, 847 F. Supp. at 530.° These findings are not clearly

erroneous. ’

6 After finding that a fiduciary relationship existed, the
district court went on to say:

Finally and parenthetically, the Court declares that
actuaries, in view of the type of professional services
they provide and the information confided in them have a
fiduciary relationship with their clients as a matter of
| aw under the criteria established by the Texas courts.

MacKeen, 847 F. Supp. at 530. W note that this statenent by the
district court is dicta because the court had already concl uded
t hat MacKeen was a fiduciary.

We do not share the district court’s view that actuaries are,
as a matter of Texas law, fiduciaries. There is no Texas statute
so stating and there is no decision of the Texas Suprene Court nor

of any Texas Court of Appeals so holding. It is possible, as in
the instant case, that an actuary may becone a fiduciary through a
confidential relationship. However, whether such a fiduciary

relationship exists is determ ned on a case by case basis taking
into consideration the particular facts of the relationship, as
di scussed above.

" As noted above, the district court also found that the
fiduciary relationship ended in March 1992 when Wi dbee | earned
t hat MacKeen had recal cul ated reserves for National. MacKeen, 847
F. Supp. at 533. Therefore, the district court found that no
fiduciary relationship existed during the Anerican Integrity
Transaction. Because UTAIC has not appealed this finding, we do
not reviewit.
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Whet her MacKeen Breached his Fiduciary Duty

Because we hol d that the district court was correct in finding
a fiduciary relationship between MacKeen and UTAIC, we nust now
determ ne whether the district court erred in finding that MacKeen
breached his fiduciary duty to UTAIC A fiduciary relationship
i nposes the duties of "good faith and candor by the fiduciary
toward his principal. This includes the general duty of full
di scl osure respecting matters affecting the principal's interests
and a general prohibition against the fiduciary's using the
relationship to benefit his personal interest, except with the ful
know edge and consent of the principal.” Chien v. Chen, 759 S. W 2d
484, 495 (Tex. App.--Austin 1988) (internal quotation and citation
omtted). Likewise, a fiduciary has a duty to “act wth candor
unsel fi shness, and good faith.” Annesley v. Tricentrol GOl
Trading, Inc., 841 S.W2d 908, 910 (Tex. App.--Houston [14th Di st.]
1992, writ denied).

As discussed above, National was under extrene regulatory
pressure in January 1992. To raise capital and relieve that
pressure, National had to either sell off the Heart/Cancer Bl ock or
determne its overstated reserves and convert that anount to
capital and surplus. National officials had tried for nonths to
determ ne the anount of redundant reserves in the block, but they
had not been able to sol ve the problem Because National coul d not
recal cul ate the reserves thenselves, they were going to have to

sell the block, a less desirable alternative.
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Just as National had resigned itself to selling the block
MacKeen infornmed it that he could perform the recalculation.
Nati onal asked UTAIC if MacKeen could help it with its rate
i ncrease problem and UTAIC consent ed. MacKeen, however, never
performed rate increase work for National; instead, he spent his
time recal cul ati ng the redundancies in the Heart/ Cancer Bl ock. Two
weeks after being hired by National, MacKeen infornmed the conpany
that the bl ock contained $7.8 million in redundant reserves. This
is roughly the sanme advice MacKeen had previously given UTAIC
regarding the block. Wth the transfer of $7.8 million to capital
and surplus, National was able to satisfy its regulators wthout
selling the Heart/Cancer Block to UTAIC

The district court found that “MicKeen's actions had the
ef fect of disclosing to National what he had di scovered during due
diligence for UTAIC~” MacKeen, 847 F. Supp. at 532. MacKeen
secretly recalculated National’s reserves so National would not
have to sell the block to UTAIC, to whomhe was a fiduciary. As a
result of MacKeen's actions, UTAIC |ost what it would have gai ned
had it bought the Heart/Cancer Block wth the reserves
unr ecal cul at ed. Therefore, the district court’s finding that
MacKeen breached his fiduciary duty to UTAIC is not clearly
erroneous.

Cor porate Qpportunity Doctrine

The district court al so found that MacKeen usurped a corporate

opportunity when he recalculated National’s reserves wthout

notifying UTAIC. W have said that:
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Texas corporation |law applies the ‘corporate
opportunity’ doctrine where a corporation has a
legitimate interest or expectancy in, and the
financial resources to take advantage of, a
particul ar business opportunity. Wen a corporate
of ficer or director diverts a corporate opportunity
to hinself, he breaches his fiduciary duty of
|l oyalty to the corporation.
Inre Safety International, Inc., 775 F. 2d 660, 662 (5th G r. 1985)
(internal citations omtted).

Because the district court found that MacKeen usurped a
corporate opportunity, it inposed a constructive trust on him and
his firm for the anobunts they benefitted by his actions. In
determ ni ng the anount whi ch MacKeen benefitted, the district court
found that the opportunity to purchase the Heart/Cancer Bl ock of
busi ness was worth $240,000 to UTAIC The court inposed a
constructive trust on MacKeen & Bailey in this anount. The
district court determined that MacKeen personally benefitted
$219,925 from his stock purchases (his 46,300 shares rose $4.75
each, for a total of $219, 925). The district court inposed a
constructive trust in this anmount on MacKeen personally.

MacKeen contends that the district court erred in applying the
corporate opportunity doctrine because he was not an officer or
director of UTAIC, but rather the conpany’s fiduciary. The
district court recognized that npbst corporate opportunity cases
i nvolve officers or directors, but the district court held that the
doctrine “can be wused to disgorge interests inproperly or
surreptitiously acquired by any fiduciary of the corporation.”
MacKeen, 874 F. Supp. at 537-38.

We believe that under Texas |aw the usurpation of corporate
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opportunity doctrine does not apply to all corporate fiduciaries,
but is limted to officers, directors and maj or sharehol ders who
are fiduciaries. Wile it is true that several Texas cases use the
broader term “corporate fiduciary” in discussing the doctrine,?
we have found no Texas cases, nor has UTAIC cited us to any,
applying the corporate opportunity doctrine to any person other
than an officer, director or major shareholder. W certainly have
found no Texas cases standing for the proposition that this
doctrine applies to all corporate fiduciaries. Therefore, the
district court erred in applying the corporate opportunity doctrine
because MacKeen, although a corporate fiduciary, was not an
officer, director or major sharehol der. Additionally, we note that
there is no evidence whatsoever in the record that UTAIC ever
consi dered buyi ng the stock of National’s parent conpany. Thus, it
is doubtful whether the stock truly was a “corporate opportunity.”
Repudi ati on

The district court found that the retainer agreenent had been
repudi at ed due to MacKeen’ s i nproper conduct. The court held that
the contract was di scharged i n Oct ober 1993 and that each party was
free to retain any benefits received from the contract. The

district court declined to return the parties to their pre-

8 See, e.g., International Bankers’ Life Ins. Co. v. Holl oway,
368 S.W2d 567, 576-77 (Tex. 1963) (referring to corporate
fiduciaries); General Dynamcs v. Torres, 915 S.W2d 45, 49 (Tex.
App. --El Paso 1995, wit denied); Thyw ssen v. Cron, 781 S. W2d
682, 686 (Tex. App.--Houston [1st Dist.] 1989) (“A corporate
fiduciary cannot usurp corporate opportunities for personal gain.
.. ."); Inperial Goup (Texas), Inc. v. Scholnick, 709 S. W 2d 358,
363 (Tex. App.--Tyler 1986, wit ref’d n.r.e.).
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agreenent positions. To do so would have given MacKeen one-third
of the profits UTAIC earned. The district court found that in
light of MacKeen's actions, “it would be absurd to re-establish
that relationship.” McKeen, 847 F. Supp. at 543.

We find that the district court did not clearly err in finding
that the contract was repudiated and in discharging all parties
fromremai ning obligations under the contract. W agree with the
district court that it would be inequitable to all ow MacKeen, after
his gross breaches of fiduciary duties, to naintain a one-third
interest in UTAIC s profits.

Consi deration for Mdification

UTAI C and MacKeen nodi fied their 1989 oral agreenent when t hey
executed the retainer agreenent. Under the oral agreenent MacKeen
was to receive one-third of UTAICs profits, while under the
retai ner agreenment MacKeen & Bail ey received $12, 500 per nonth from
UTAI C. MacKeen contends that the nodification of the contract was
invalid because it was wthout consideration. We di sagree.
MacKeen has pointed us to no evidence showing that it was not
possi ble that, at sonme tinme, the nonthly retainer woul d exceed the
profit-sharing arrangenent. The possibility that MacKeen woul d
receive nore inconme fromthe retai ner agreenent provi des adequate
consideration for the nodification.

CONCLUSI ON
We hold that the district court did not err in finding that

MacKeen, by his conduct concerning the National acquisition,
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breached a fiduciary duty he owed to UTAIC.° The district court
found MacKeen and MacKeen & Bailey jointly and severally liable for
$240,000 for breach of the confidential relationship. In its
cross-appeal, UTAIC contends that the district court erredinthis
determ nation, and argues that the danmages should be UTAIC s | ost
profits. The testinony tendered by UTAICin support of this danage
claim was highly speculative and exceedingly conplex and bore
little relationship to “lost profits.” After reviewing the record
we conclude that the district court did not clearly err in its
damages cal cul ati on. AFFI RVED

The district court awarded UTAIC $219,925 from MacKeen
individually for his wusurpation of a corporate opportunity.
Because we hold that MacKeen was not an individual who could be
held |iable under the corporate opportunity doctrine, we REVERSE
that portion of the district court’s judgnent and RENDER j udgnent
t hat UTAI C take nothing from MacKeen for usurpation of a corporate
opportunity.

The district court awarded UTAI C $250, 000 i n exenpl ary danages
from MacKeen and MacKeen & Bailey jointly and severally. W note
that the district court was reluctant to award exenpl ary danages to
UTAI C, given the bl ameworthy conduct of both parties. W certainly
understand the district court’s reticence. W, however, do not

address the propriety of the exenplary damages award because

® As noted above, UTAIC does not appeal the district court’s
finding that at the time of the American Integrity transaction no
fiduciary duty existed, and thus no fiduciary duty was breached.
Because this finding is not appealed, we do not reviewit.
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MacKeen and MacKeen & Bailey did not raise before this Court any
objection to that award, thus waiving any error. AFFI RVED.
Finally, the district court awarded MacKeen and Bail ey
$125, 000 for UTAIC s breach of the retai ner agreenent. UTAIC does
not contest this award and therefore waives any argunent that the
district court erred. AFFI RMVED.
AFFI RMED in part and REVERSED and RENDERED in part.
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